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Introduction

Within the European Referendum Campaign,
today we have been called by the Initiative &
Referendum Institute Europe, IRI-Europe. They
want to know the legislation and practical
experience on Direct Democracy existing in
Spain, about the European integration process.
Also, they want we set forth our opinion about
how an eventual paneuropean referendum should
be managed. This report deals with these issues.

First at all, we cannot forget to thank
organizations as the Civic Forum for an European
Constitution or the Initiative & Referendum
Institute Europe for setting up this political and
informative space. An space deliberately
neglected by the parties of the hegemonic political
model, their communication media and a wide
segment of academic community.

We are asked for, what is the specific Spanish
experience on referendums about European
issues? Spanish democrats have to answer with
embarrassment that there is NOT any experience.
That Spaniards do NOT enjoy any specific
legislation defending such political freedoms. That
there have NEVER been political or media debate
in any stages of European integration.

Present legislative framework

We could begin describing what is the Spanish
legislation "protecting" political freedoms of
Direct Democracy.

Present Spanish constitution, as well as the
legislation which develops it, ban the binding
referendum; only the consultative plebiscite is
allowed (note we refuse to use the expression
"consultative referendum"). It can be called by the
Spanish monarch at the request of the President of
the = Government, previous parliamentary
ratification. The parliamentary initiative to the
consultative plebiscite is banned, and of course the
popular initiative too. The wunique possible
initiative is the personal decision of the President
of the Government.

About mandatory referendums of ratification of
political decisions, we have to point that in Spain
there is NOT any warranty of popular sovereignty

to force referendum to be held on issues as
European integration or another international
treaties. There is only provision of mandatory
referendum for major constitutional amendments;
as final stage of an extravagant procedure of
constitutional reform; which as it will be shown is
a way almost impracticable to arrange the
eventual referendum of ratification of the
European constitution.

Legislation on popular initiatives is disappointing
too. Almost every form of popular initiative is
banned. Popular initiative to generic referendum is
not allowed, neither to legislative ratification, nor
to ratify international treaties; popular initiative to
legislative abrogation is not possible either, to
recall elected posts either. For instance, from
Spain we are envious seeing the Article 72 of the
present Venezuelan constitution, which frees the
popular initiative to recall of "every posts and
magistracy of popular election", including the
Head of the Venezuelan State; please compare
with the hereditary heading of Spanish state.

In Spain there is only a degenerate form of
legislative popular initiative. A form never leading
to a referendum; merely it tries to submit a draft
law. It is banned for constitutional amendments,
for every framework laws (i.e. the whole political
body of the Regime), and besides it is explicitly
banned for international issues (legally blocking
the use of popular initiative for the subject under
discussion). Given these restrictions, this form of
legislative popular initiative must be named as
legislative collective petition. Because besides, its
Promoting Committee has not even voice to
defend it before Parliament, it is not able either to
withdraw it when estimating parliamentary
proceedings distort the original spirit.

This form of collective petition does not seem the
suitable way to motivate popular ratification of
European decisions. Even if it were legally
feasible, popular disappointment on Direct
Democracy is huge, due partly to the own attitude
of the Spanish Regime. For instance, in June/2002
one legislative popular initiative of this type was
introduced, supported almost for three times the
required minimum of signs (1,300,000 signs from
the 33,000,000 electors existing in Spain).
Maddening the democrat community, it was not
even allowed to go through Parliament due to
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opposition of EVERY deputies. Incredible but
real.

Obviously, regional and municipal legislations of
Direct Democracy have got same degree of
development; however their description is beyond
the scope of present report. Interested readers are
referred to the report yearly published by
Demopunk about Direct Democracy in Spain.

Practical experience in Spain

This short review is pertinent to go on describing
experience of Direct Democracy existing in Spain.
Existence of referendums is gathered -over twenty
years ago- into an epoch known as "Transition".
In 1978 Spaniards ratified the present constitution,
and shortly after in 4 out of 17 regions, the
initiative to constitute the regional government
was ratified, an initiative exercised by a multi-
provincial institutions named as "Deputations". (I
am aware of use of term "regional" instead of
another terms -as "autonomous"- is inappropriate
in almost all of contexts. However, 1 beg this
license being allowed on behalf of clarity for
persons outside our domestic politics). Some
academic circles insist to include -as part of
Spanish experience of Direct Democracy- some
plebiscite held before the actual constitution.

That is all about Spanish experience on
referendums, except for the consultative plebiscite
on NATO held in 1986, which requires some
additional clarification. As we have just seen there
is no any specific constitutional warranty -similar
to existing ones in another countries- about
decisions of integration into supranational
organizations, it is only possible the consultative
plebiscite of the President of the Government. But
really, mentioned consultative plebiscite did not
consult people on integration into NATO. The
ratified decision in 1986 plebiscite was the
integration into civil structure of NATO, i.e. a
similar status of France. The fact is that five years
before political elites had decided -without
holding any plebiscite- the admission into NATO,
but strong popular opposition forced it. Finally, in
1997 elites decided -without holding any
plebiscite- the complete and definitive integration
into NATO. Formally, in Spain there had never
been a referendum of ratification of admission
into NATO, however Spanish democrats have to
bear this confusion, which is already well installed
within History books.

With regard to decisions of European integration,
records are even shorter. No stage has exhibited
popular ratification; neither decision to request for
admission into European institutions, nor

adherence for consecutive treaties of sovereignty
transfer. These decisions of elites have been only
ratified by the Parliament. The Spanish electoral
system, of low proportionality and closed lists -
written by the same elites, allows to estimate the
degree of popular legitimacy really underlying this
process.

To this institutional framework we must add
absence of media and social debate. The fact of
every decision about Europe had been markedly
elitist, has a clear social translation. Neither
political establishment, nor its communication
media, have never considered to promote popular
ratification or simple public debate. Every
information -including television advertisements-
promote an acritical and triumphalist mythology,
which has taken on easily in a country affected by
ancient isolation.

We think not to be making a puerile victimism,
when stating that Spanish society is absolutely
apathetic with regard to debate on European
integration. Routine propaganda of Regime has
not been able to raise any popular interest, the
unique idea moving around vaguely is the United
States of Europe, as new economical and military
power, white and christian; the vast majority of
the Spanish society cannot, and does not want,
understand the European integration process.

I am deeply sorry the severity of my words,
although I am afraid situation is not far different
in another European countries. However we have
come to speak about the political subject named as
Spanish people, Spanish crowd. Our subject is not
university circles, or political establishment either.
We are talking about political freedoms actually
enjoyed by this subject, about real sociological
context that can be found in neighbourhoods, in
industrial estates, in farming villages. And you
can be sure situation is so worrying as I am
describing.

Is legally possible in Spain to hold a
referendum ratifying a new treaty?

Records are clear. No treaty has been ratified by
people; even worse, people do not know them. It
is quite probable Spanish elites hold this strategy,
and a new treaty will be only ratified by the
Parliament, even having a constitutional nature.

According records, the most likely scene is the
eventual "constitutional treaty" will be announced
by propaganda media with the ostentation of royal
weddings, or Eurovision shows. And you can be
sure, if such a referendum come to happen,
propaganda pressure converts it into a Manichean
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plebiscite, plebiscite of ratification of a similarity
tagged as United States of Europe.

Certainly, it is quite probable Spanish Regime
hold its strategy to avoid popular ratification, but
we are expected to analyse legal feasibility of a
referendum. According present legislation, legal
base for popular ratification in Spain of an
eventual European constitution or constitutional
treaty admits only two paths.

The first one is the aforementioned consultative
plebiscite, stated by Article 92 of the constitution
and regulated by Framework Law of December of
1980. Initiative to this plebiscite is the personal
decision of President of Government; it is quite
unlikely the monarch refuses to call it, and
seemingly parliamentary permission could be got
easily. Besides, issues for this kind of plebiscite
are not restricted. In principle, this legal procedure
seems to be the best oriented one to satisfy, within
some degree, the appeal of the European
Referendum Campaign where the Initiative &
Referendum Institute Europe is active.

The appeal of the European Referendum
Campaign proposes to hold the referendum
coincident with next FEuropean Parliament
elections. But this kind of plebiscite cannot be
held coincident with elections. Literally
mentioned framework law bans calling coincident
with "parliamentary or general local elections".

However, we estimate such a legal prescription
could admit some interpretation, we estimate it is
actually a minor trouble, it could be solved by one
of the usual legal interpretations (for instance,
parliamentary ratification -required by
constitution- to go into war has been never
needed: Spanish involvement in Gulf war, or in
Serbia bombings, or in Afghanistan invasion, or
the transfer of fighters against Colombia's FARC,
or in [raq war, are always seen as "humanitarian
actions" which do not require parliamentary
ratification).

Obviously, this consultative plebiscite suffer from
a significative lack: it is not a binding
consultation. The mentioned second variant
introduces binding nature. Legally, it is feasible to
submit a constitutional amendment, which
suitably  written, legitimises  transfer of
competences and sovereignty to an eventual
European constitution. Initiative is due to
Government, or to one of the houses of
Parliament, or even to one of regional legislative
assemblies; in this case, popular initiative is
banned. However, present procedure of
constitutional amendment is so extravagant that it
is very difficult Spanish and European calendars

might agree reasonably. Whereby article 168 of
constitution, this kind of amendment requires
following sequence of events:

e Initiative of a legitimised institution

e  2/3 majority of the Congress

e  2/3 majority of the Senate

e Dissolution of both chambers, electoral
campaign and new legislative elections two
months later.

e Ratification of beginning of process by
majority of the new Congress

e Ratification of beginning of process by
majority of the new Senate

e  2/3 majority of the new Congress

e  2/3 majority of the new Senate

Finally, according the Spanish constitution we
reach the obligation to hold a binding referendum,
which if ratifies the constitutional amendment
transferring sovereignty it would be implicitly
ratifying the new European constitution. Beyond
of so formal troubles, we ought point that in Spain
the constitutional amendment is a political taboo -
due mainly to confrontation among nationalists-
adding a new obstacle to this variant.

The European Constituent Process

We are aware of painful situation described for
Spain is not an exception. It is enough to check
IRI-Europe's reports. But over all of data, we want
to express our opinion about the own European
Constituent Process.

Seemingly, the constituent process of new Europe
has already started. Hardly anybody know it, but it
seems having already begun. But to our surprise,
the Convention -non elected 105 seats assembly-
begins assuming constituent functions which have
not been set for it -it is worth to verify it within
the Declaration of Laecken. Nobody seem to be
surprised by constituent functions of the
Convention, even not the European Parliament!

At last today, there is an official draft of
constitutional treaty; disappointing, but for months
there were only unofficial drafts from uncertain
sources. European politicians -usually non
elected- take up a stance for or against simple
media flashes, while national politicians seem
outside so important activity, and of course 99%
of involved people unknow that there is already
one de facto constituent assembly. A real example
of constituent process.

Neither design of this constituent process, nor the
own democratic records of EU could calm us
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down. An awful feeling overcomes us: all that is
more than the same thing. You may understand
we maintain heavy doubts about the future
European constitution will be able to be a new
generation constitution. We see with deep
scepticism to be able to cope with the design of a
modern electoral system, that primary elections
was protected, that nature of actual political
parties as secular sects was neutralized, that
popular control of war was introduced, that the
wide range of political freedoms of Direct
Democracy was warranted; and above all,
Constituent Power of people -European crowd-
was freed, that constitutional amendments or
sparking of constituent process were allowed. We
are afraid of new European constitution will
repeat the constitutional model of liberal
democracy: a text empty of political freedoms, but
overflowing with civil rights and public freedoms.
In fact, plastic stuff in the hands of elites.

On the other side, we want to do a clear petition
within the European Referendum Campaign, as
well as to the Initiative & Referendum Institute
Europe. We have always thought goal of
achieving a paneuropean referendum of
constitutional ratification is a target quite modest.
Even we could describe as premature. Could we
feel satisfied to be able to ratify by referendum a
constitution empty of political freedoms?, will be
a successful day when a referendum ratifies a
constitution ~ without freedoms of Direct
Democracy?

That is why, we must generalize our aims. Simple
goal of constitutional referendum is clearly
insufficient, almost dangerous. We cannot waste
our personal and organizational efforts; we have
to focus our political passion on achieving new
constitution is well equipped with political
freedoms of Direct Democracy, that it frees
Constituent Power of FEuropean crowd.

Creation of the Workgroup on Elements of Direct
Democracy -without being yet an official
Convention's workgroup- is a first positive step to
mentioned direction. We know and support the
proposal of the Initiative & Referendum Institute
Europe, quite positive proposals around legislative
popular initiative. However, we estimate them as
insufficient in some aspects. Soon, Demopunk Net
will submit its detailed proposal into forum
created to this end, which today we could
synthesize by means of following contributions:

e Popular initiative are not only legislative.
There are other types of popular initiative equally
important: abrogative initiative, initiative of
ratification of international treaties, initiative to

recall of public posts, and above all, popular
initiative to begin constituent process.

e There are other significative political
freedoms of Direct Democracy, as popular
entitlement before every institution, which could
be seen as the generalization of popular initiative.
Or constitutional protection for the Participative
Budgets in the municipal scope.

e It is nmandatory to  manage
constitutionally popular control of war. It is not a
new idea, it is a political freedom continuously
claimed.

e  We support the proposal of the Initiative
& Referendum Institute to regulate the right of
secession or self-determination. Incredibly,
despite of intensity of nationalist confrontation in
Spain, Demopunk Net is one of the few forum
(unique?) where are debated formal procedures for
this political freedom.

e On the other side, we want to point
constitutional description of political freedoms
cannot be short, or to be postponed completely to
low-level laws either. Risks are obvious.

All we should accept other criticism more. We are
absolutely focused on normative aspects of Direct
Democracy, and we forget sociological side. After
many decades, our societies are educated within
the cultural grammar of representative democracy;
people have internalised their diminutive role of
electors, the subconscious abandon of political
initiative and effective hierarchies of power. By
means of these words, we are pointing that we
could struggle for political freedoms of Direct
Democracy, and eventually there not to be an
active subject for them. Therefore, we should
demand to the new European constitution
recognition and financing of revitalizing politics
to end this deficit.

Finally. Direct Democracy does not end in the
Swiss experience, or the emerging Latin-
American left. We may innovate, we have to do it.
Our first aim has to be hold political and
informative pressure for a constitution of new
generation, based on political freedoms but not on
public freedoms. If we achieve it -even partly- the
paneuropean referendum of  constitutional
ratification will be a mature fruit that will fall into
our hands due its own weight.
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